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IPG RESPONSE TO MPAA PROPOSED FINDINGS

MPAA PFF 115: The Kessler Cable Stations excludes Canadian-
originated and Mexican-originated stations, dedpiéeretransmitted
broadcasts derived therefrom qualifying for thdrdstion of cable
retransmission royalties. 17 U.S.C. 8111. TheskesCable Stations and
Kessler Satellite Stations were admittedly notdel® by random sample,
but by an unidentified “combination of fees genedatind distant

subscribers.” Exh. 8010 at 11.

MPAA PFF 126: The “selected geographic markets” in which
Nielsen household meter data is collected is anlypé 56 largest U.S.

markets. Tr. at 477:1-16, 181:18-25; Exh. 8002, App

MPAA PFF 127: MPAA witnesses assert that Nielsen meter data is
superior to diary data, while SDC witnesses assleatsNielsen diary data is
superior to meter dataCf. Tr. at 302 (Lindstromyvith Exh. 7001 at 13
(Sanders).

MPAA PFF 134: See generally, IPG PFF at Section II.E.

Notwithstanding his written testimony to the congrd.indstrom admitted
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that he did not look at or calculate levels of z2aswing in the Nielsen data,
nor was directed to do so. Tr. at 331:23-332:51gequently, Lindstrom
could not logically opine that the level of “zeriewing” in the Nielsen
custom cable and satellite analyses was “consfisaettit his expectations.

MPAA PFF 35: The explanation provided by Lindstrom as to “zero
viewing” is identical to that provided and rejectadhe 1993-1997 cable
proceeding (Phase Il). 66 Fed. Reg. 66433, at 6G280. 26, 2001).

MPAA PFF 137: Whereas Lindstrom contends that standard levels
of “zero viewing” are ostensibly in the 70% rangmdstrom testified that
he is aware of and fully expects that the levelgasb viewing has actually
increasedover time. Exh. 8001 at 357. Levels of “zerowirgy” for the
2000-2003 Nielsen diary data is at 94%. See gineiG PFF at 160.
Further, the explanation provided by Lindstromaero viewing” levels
Is identical to that provided and rejected in tB83-1997 cable proceeding
(Phase 1l). 66 Fed. Reg. 66433, at 66450 (Dec2@®1).

MPAA PFF 1140-41: The “selected geographic markets” in which
Nielsen household meter data is collected is anlyré 56 largest U.S.

markets. Tr. at 477:1-16, 181:18-25; Exh. 8002, App Consequently,
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while Lindstrom attests that meter data is “based candom sample of
people in the United States”, meter data is actukdlived from a non-
random sample of station data taken from the SfekrU.S. markets. Tr. at
477:1-16, 181:18-25; Exh. 8002, App. B. MPAA wises assert that
Nielsen meter data is superior to diary data, WBIEC witnesses asserts that
Nielsen diary data is superior to meter da@d. Tr. at 302 (Lindstromyvith
Exh. 7001 at 13 (Sanders).

MPAA PFF 1144: The MPAA overstates Gray’'s experience.
According to Gray’s written testimony, Gray senasda consultant to CSOs
“to analyze the content and viewership of certdianmels”. Exhibit 8002 at
1-2. That is, and contrary to the MPAA assertadmo time has Gray ever
testified that he “served as a consultant to C®&Qarding the value of
programming content on channels carried by thditecaystems”, much less
the value of retransmitted programming.

MPAA PFF 1945-49: By Dr. Gray’s own admission, his
methodology fails to measure “relative market valaecording to

CS0O/SSQsghe sole criterion
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governing distribution. See generally, IPG PFBeattion II.E.
Notwithstanding his written testimony, Gray actyalbnstructed his
methodology on the incorrect assumption that tHiengiseller is the
copyright owner and the willing buyer is a broadctation, i.e.not a
CSO/SSOTr. at 454-455, 482. Gray’s methodology waseldasn his
previously unexplained assumption that in an urleggd market the
copyright owner is selling to the broadcaster, tash the broadcaster would
license to the CSO/SSO. Tr. at 455-456, 482. Gaemise finds no basis
in either (i) the actual market or (ii) the hypdibal market that the CRB
has sought to replicate. Tr. at 456:12-17; 69 Rey. 3606, 3613 (Jan. 26,
2004).

MPAA PFF 147: Notwithstanding his written testimony that
Program Supplier programming is “generally homogesiipoGrayactually
constructed his methodology on the premise th&raljram Suppliers
programming is1ot homogeneouss is the purpose for the Program
Suppliers category, and attributes “significantlijfferent values based on
the characterization of programming appearing ibuire Media data. Tr.

at 437:24-441:8; Exh. 8002 at 28. See gener&@, PFF at Section I1.D.
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MPAA PFF 1148-50, 53-54: See generally, IPG PFF at 1141-46.
Gray concludes that viewership ratings are sigaifidoecause they are what
abroadcasterconsiders significant. Tr. at 457. Gray disagnegh the
conclusions set forth in the 1998-1999 Cable degithat,inter alia, “The
Nielsen study was not useful because it measueedtbng thing”, because,
unlike what the Judges and the Librarian in thateeding held, Gray
believes that viewership ratings is the “ultimaberency”. Tr. at 461:13-22,
378:13-16.

Gray is aware that distantly retransmitted viewhag been declining
over the last ten to fifteen years, even thougtadigetransmission fees
have gone up the last ten to fifteen years. T444t21-445:8. That is, Gray
maintains that there is a positive relationshipveein distant viewing and
distant subscribership even though he acknowledgeasverse correlation
between distant viewership and distant subscrilgarsh

The MPAA has not presented a witness in this prdioge‘with
knowledge of CSO/SSO programming”, and thereforeuah witness

capable of confirming whether CSO/SSOs considevetship ratings
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significant to their decision to transmit a prograr different than in the

2000-2003 cable proceeding (Phase I). 78 Fed. &84, 64992, fn. 28.
Gray prefers his paradigm to the precedent expiaasthe 1998-1999

Cable decision, and believes that his paradigneieh Tr. at 465:9-15.

MPAA PFF 151: Despite his rejection of volume as a measure of
relative economic value, Gray concedes that “totagram volume
represents the economic-optimizing CSO and SSQreba@nd provides a
measure of the relative economic value of the @ogning to the CSOs and
SSOs”. Exhibit 8002 at 14.

MPAA PFF 55: Despite asserting that Gray engages in a “twp-ste

approach to determine relative market value”, ttet 6f which is a
calculation of volume, no relative comparison ofuwne of MPAA and IPG
programming affects the allocation of royaltiesgoeed by GrayCf.
Exhibit 8002 at 15-16vith 29. Gray concedes that his use of viewership as
a measure of relative market value fails to takesetber growth into
account. Id.

MPAA PFF 156: Gray could not correctly articulate which progsam

were characterized as part of the Program Suppaegory. Contrary to
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his written testimony, Gray accorded value to pangming in the Program
Suppliers category even if it was non-U.S. ownaexypmmming broadcast
from a Canadian-originated statio6f. Exh. 8002 at 16-2With Tr. at
407:7-16. No calculation was made as to the saarnte of such error.
Further, Gray did not independently investigatedbtentry of origin of a
program, but rather relied on an unsubstantiatéatioo in CRTC logs.
Exh. 8002 at 16-21; Tr. at 407:7-16.

MPAA PFF 1957-58, 60: See generally, IPG PFF at 1126-28.
Although Gray asserts that he engaged in a “sedtfandom sampling” to
identify cable and satellite retransmitted statifyosn 2000-2009, in
calculating the mathematical relationships Grayrditthave Nielsen local
ratings data for each of the stations for whichyGrad distant viewership
data, and for which he sought to predict distaetvership. For example,
while Gray sought to predict distant viewershiplbopadcasts appearing on
122 cable retransmitted stations during 2004, Grdy had local ratings
data from 56 markets, and conspicuously faileddaafg what number of
the 122 sampled cable retransmitted stations warered by such markets.

Cf. Exh. 8002, App. Bvith App. C-1, C-2.
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Nielsen local ratings data only exists in largerkets. Consequently,
while Gray attested that his study was based draafied sample of
stations that were being distantly retransmittesldata was actually derived
from a non-random sample of station data taken tiorb6 largest U.S.
markets. Tr. at 477:1-16, 181:18-25; Exh. 8002, App

In the event that Gray did not have local ratingador the sampled
stations for which he sought to predict distantwaeship, Gray imputed the
retransmitted broadcasts with the average locagdbr programs of the
same program type (according to Tribune data)dah@abeing broadcast
during one of six daypart timeslots. Exh. 800that1.

MPAA PFF 1161-62: See generally, IPP PFF at Section Il1l.B. The
SDC relies on a vastly smaller amount of data taldish a purported local
ratings/distant viewership correlation than \efready rejectedvhen
proffered by the MPAA in the initial round of thisoceeding.

See generally, IPP PFF at Section III.C. Dr. Erdeisrepresented
the existence of a positive correlation betweeallo&tings and distant

viewership by revealing in oral testimony that tedculations are based on
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“annual averages” of multiple broadcasts of a progrnot singular
broadcasts.

See generally, IPP PFF at Section Ill.F. In otdestablish a local
ratings/distant viewership correlation fatelliteretransmissions, Erdem
relied on 2000-2003 distanabledata.

See generally, IPP PFF at Section Ill.I. The SI2€ o evidence to
demonstrate that local ratings are a valid indicatalistant viewership, and
no evidence to demonstrate that ratings for cattamsmitted broadcasts
are a valid indicator for satellite retransmitteddxicasts.

MPAA PFF 1163-68, 80, 98:For each of the tables and figures, if
there is a situation in which both IPG and the MP#&il a claim for a
particular program, Gray “always put that into MBAA pile” for making
his calculation. Tr. at 414:17-25. Gray did nalcalate what the figures
would be if he had instead accorded a conflictiagcto IPG rather than
the MPAA. Tr. at 416:11-16.

Across all programs, using 2000 satellite broaidcas an example,
various metrics used by Gray conclude that IPGigled 3.37%, 1.8%, and

1.3% of the 2000 satellite pool. However, Gray®&tinodology concludes
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that IPG is entitled only 0.46% of the 2000 sateliool. Consequently,
Gray’s methodology concludes that any broadcaanhdPG-represented
program received, on average, less than one-thittkosiewership of a
broadcast of any MPAA-represented program durir@20Tr. at 413:8-
414:13.

MPAA YPFF 69: See generally, IPP PFF at Section II.F. The IPG
methodology submitted in the initial round of th@seceedings also
included as indicia (i) distant subscribers torgteansmitted station, (ii) the
time of day of the broadcast, and (iii) the feessl iy CSO/SSOs in the year
of broadcast.Order Reopening Recout 6; Tr. at 435:13-436:14.
Notwithstanding, th®©rder Reopening Recoudtiticized IPG’s use of the
foregoing indicia.Order Reopening Recost 6.

MPAA PFF 1971-72: See generally, IPP PFF at Section II.D. Gray
unreasonably disregards the premise of the “Pro@appliers” program
categorization, and his own stated premise, byiimg impermissible
factors (program type, certain types of statioiliafifon) into his analysis
that have an admittedly “significant” effect on tlegression analysis and

his predicted distant viewership.
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According to Gray'’s written testimony, programminghe Program
Suppliers category is “relatively homogenous”. E&002 at fn. 21
(emphasis added). Notwithstanding his writtenrnesty, Grayactually
constructed his methodology on the premise th&raljram Suppliers
programming is1ot homogeneouss is the purpose for the Program
Suppliers category, and attributes “significantiijfferent values based on
the characterization of programming appearing ibuire Media data. Tr.
at 437:24-441:8; Exh. 8002 at 28.

Exh. 8002, Appendices D-1 and D-2 at 52, 57-58ecethe
regressions based on twenty-five varieties of Rnogbuppliers
programming other than sports or religious programym Dramatic
differences exist in the multiples applied to diffet types of Program
Suppliers programming. For example, “Health” peogming is valued at
“-2.436333” versus “Music” programming at “0.905276ld. at 52.

In addition to utilizinghomogeneouBrogram Suppliers programming
asheterogeneouprogramming types, and factoring them differenByay
also factored certain “station affiliations” inteshregression analysis. Tr. at

441:9-443:16; Exh. 8002, App. D-1 and D-2 at 51, 57
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Three “station affiliation” alternatives were fagd in Gray’s
regression analysis: network, CW, Independent. Qdtensibly, Gray
factored in “station affiliation” to his regressianalysisonly because “it
was information in the Tribune data”, not becauséad any particular
basis for making such distinction. Tr. at 443:83-However, Gray
provided no explanation in either his written oaldestimony as tahyhe
made the three particular distinctions, when thbuire data does not
separate station affiliations out according to dhlyse three distinctions.

Exh. 8002, Appendices D-1 and D-2 at 51, 57, retlee regressions
based on three different categories of “statioitiatfbn”. Dramatic
differences exist in the multiples applied to diffet types of “station
affiliation”. For example, “Independent” statioffilgation is valued at
0.283036, whereas “Network” is valued at -0.43330@B.at 51.

While not contending a “causal” relationship betwéscal ratings
and distant viewership according to “program tyaet “station affiliation”
metrics, Gray conceded that they “significantlyeaff the predicted distant

viewership (i.e., “attributed value”). Tr. at 49&21.
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MPAA PFF 74. See response to MPAA {Y57-58, 60, above, citing
generally, IPG PFF at 1126-28.

MPAA PFF 175-77: See generally, IPG PFF at Section Il.E.
Notwithstanding his written testimony, Lindstromrmaitted that he did not
look at or calculate levels of zero viewing in tielsen data, nor was
directed to do so. Exh. 8001 at 331:23-332:5.

Despite performing no calculations of zero viewibmdstrom
testified that he is aware of and fully expects tha levels of zero viewing
has actuallyncreasedover time, since the levels of zero viewing repdrin
the 1993-1997 cable royalty proceeding (Phasedih. 8001 at 357.

Gray testified that there is a “reasonably highdance” of zero
viewing in both the Nielsen 2000-2003 diary datd Airelsen 2008-2009
People Meter data. Tr. at 418:20-419:3.

As regards the Nielsen 2000-2009 local ratings,datay initially
testified that the incidence of zero viewing waset‘the same magnitude” as
the Nielsen 2000-2003 diary data and 2008-2009 Ieddeter data, but
could not articulate the levels. Tr. at 419:8-T3spite this assertion, and

his assertion that “more data is better, almosagbi; Gray subsequently
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testified that he had not actually calculated tieédence of zero viewing for
the 2000-2009 local ratings data. Tr. at 396:124P4:8-14.

Gray acknowledged that for Nielsen distant diagadanly sixteen
weeks of sweeps data was utilized, with approxim#@% average zero
viewing. The remaining 36 weeks were accordedisiauk viewing.
Mathematically, while this constitutes 94% zerowiigg (16 weeks x .8 plus
36 weeks x 0.0 / 52 = 94% zero viewing), Gray retut acknowledge such
fact, contending that one “could not count missifgrmation as zeros”. Tr.
at 427:17-431:16. Notwithstanding, Gray acknowlebiiat in his
methodology the “zeros are not discarded”, anchaezaged in with the
positive figures. Tr. at 475:3-11.

In the 1993-1997 cable proceeding (Phase Il), theatian noted
that:

“In the future, if MPAA continues to present a Nieh-based
viewer methodology, it needs to present convinewigence,
backed by testimony of a statistical expert, trEahdnstrates
the causes for the large amounts of zero viewirthexplains

in detail the effect of the zero viewing on theatality of the
results of the surveyin addition MPAA needs to take steps to
improve the measurement of broadcasts in the suoveduce
the number of zero viewing houtkereby increasing the
reliability of its study.”
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See 66 Fed. Reg. at 66450 (Dec. 26, 2001). Despie edict, Lindstrom
failed to articulate any steps taken to reducentimber of zero viewing
hours appearing in the Nielsen data. Tr. at 3358:-19.

Lindstrom could not articulate any means by whioh Nielsen data
presented in the current proceeding differed froenNlielsen data offered in
the 1993-1997 cable proceeding. Tr. at 356:244357:

Gray made no attempt to either explain the causeend viewing”,
explain the effect on the MPAA methodology, andspréed no information
demonstrating any efforts made by Nielsen to redine€zero viewing” in
the Nielsen raw dateExh. 8002; Tr. at 370-488.

The distribution order in the 1993-1997 cable peaitegs (Phase II)
was vacated as “moot” in order to facilitate thetipa’ settlement.
Notwithstanding, the order clarified that it “shdulot be construed as a
repudiation of the reasoning in the December 261Z®ecommendation and
Order.” 69 Fed. Reg. 23821, 23822 (Apr. 30, 2004).

MPAA PFF 180: See IPG Response to MPAA {163-68, 80, and 98,

above.
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MPAA PFF 1181-84: See generally, IPG PFF at Section II.A and
[I.G. Inresponse to therder Reopening Recorthe only change to Gray’s
analysis was the addition of Nielsen 2008-2009 dvhti People Meter
distant viewing data. Tr. at 394:24-395:7. No da#s added for calendar
years 2004-2007. Tr. at 396:17-21.

MPAA could have performed a National People Metstaat
viewing analysis for each of the years 2000-200® cbntended that it was
“difficult” but not “impossible” given the three-nmth timeframe afforded
by the Judges following th@rder Reopening Recardlr. at 310:6-311:13.

The addition of Nielsen 2008-2009 National Peopktd distant
viewing data was only for the purpose of calculatimathematical
relationships between such distant data and latialgs data, in order to be
averaged with Nielsen 2000-2003 diary data utilitmgdhe same purpose
(see infra).

Across all programs, if there were a competingele a program
between IPG and the MPAA, Gray automatically awdrndéo the MPAA.

Tr. at 414:20-25.
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In order to assert a relationship between locaigatand distant
viewership, the Gray methodology utilized two diste types of Nielsen
data — diary data and meter data. Exh. 8001 at«7. 8002 at 17-19.

In prior proceedings, a clear edict was set furét doing so
invalidated the purported results of any analysiging thereon. 1989 Cable
Royalty Distribution Proceeding, 57 Fed. Reg. 1528291, 15300 (Apr.
27,1992).

MPAA PFF 1185-90: See generally, IPG PFF at Section Il.A and
[I.G. Despite being involved in “either a directsupervisory role” in over
3,000 media asset valuations, Sanders testifi¢chthhas never been
engaged by a CSO or SSO to advise as to what smmaport. Tr. at
163:12-19, 235:9-236:1. Sanders was admitted ax@ert on media
Interest valuation, but not valuation of the resrartted programming based
on CSO and SSO motivations. Tr. at 164:20-23,3d9271:16-20. The
Judges allowed Sanders’ testimony to the extentithddressed his
“general” expertise in valuation. Tr. at 273:16-2Z2anders asserts that it is

“‘commonsense” that “viewing begets subscribership’. at 175:14-21.
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Sanders presents no data to establish a correlaioveen subscribership
and viewership. Exh. 7001; Tr. at 159-262.

Sanders understands that distant cable subscripéra$ gone up
gradually since 1999. Tr. at 213:4-8. Exhibit 9@8#heReport of Receipts
from the Licensing Division, and demonstrates teiansmission royalties
have gradually increased since 1999. Exh. 9032withstanding, Sanders’
written testimony reflects that distant viewershgs decreased between
1999 and 2009. Exh. 7001 at 6-9 (Figures 1, 2,3ndr. at 220:19-221:6.
That is, Sanders (and the Erdem methodology) mamthat there is a
positive relationship between distant viewing argdasht subscribership
even though he acknowledges an inverse correlaBbmeen distant
viewership and distant subscribership.

MPAA PFF 1191-97: Following the Judges’ exclusion of Michael
Egan’s designated testimony from the initial romfidhese proceedings, the
only other witness to assert firsthand experieetaing to how CSOs or
SSOs make programming decisions was Ms. Toby BéBierlin”), a prior
DirecTV employee presented by the SDC. Howevengintestimony,

Berlin contradicts the makeup and priority of taetbrs by which
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CSO/SSOs value programming. Although Ms. Berliesis that viewership
ratings were critically important to DirecTV’s set®n of retransmitted
stations, DirecTV’s lineup is comprised of almostirely niche cable
networks, and when speaking about DirecTV’s mankesiuccesses in her
written testimony, Ms. Berlin discusses the marigtactic of targeting
niche demographics via the addition of narrow-casivorks of women-
oriented, children-focused, foreign language, atidious programming, all
of which deliver low ratings by design. Exh. 70824, 9.

Ms. Berlin further undermines her assertion ofiheeminence of
ratings in carriage decisions and admits the greageificance to SSOs of
subscriber retention by explaining that once astatas carried, it was
rarely ever taken off DirecTV, regardless of itsngs. According to Ms.
Berlin:

“[E]very station had some loyal constituency, usual
niche audienceHowever small it [audience] might be,
we never wanted to have subscribers retaliate by
‘churning off’ the platform, or discontinuing sece”

(emphasis added.)

Exh. 7002 at 7; Exh. 7003 at 83:22-84:17, 132:7-1.34
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According to Berlin, the primary strategy of Dira¢Tan SSO, was to
duplicate cable’s lineup of broadcast stationscaatie networks to reach
programming parity, add even more niche networkh vélatively-low
ratings, such as offering an exclusive packagekdf tlames for die-hard
professional football fans. Exh. 7002 at 4-5.

A substantial portion of Berlin’s testimony relateghe decision to
retransmit signalkcally, pursuant to 17 U.S.C. 8122, and Berlin testified
that “local into local” retransmission wapurely my area of expertise”, i.e.,
her expertise was ndistantretransmission. Exh. 7003 at 86:15-22. In
connection therewith, Berlin asserts that she “sawrthe launch of 2,100
stations in 143 DMAs”, but acknowledged that onppeoximately 50 were
distantly retransmitted. Exh. 7002 at 3; Exh. 7@0301:14-20. When
Nielsen ratings were consulted, it was for the falleratings for a station”,
not the individual programs. Exh. 7003 at 89:11t90levertheless, as a
logical matter, SSOs could not rely on Nielsemgdias a basis for selecting
local retransmitted programming. This is because aigimvof the
Satellite Home Viewer Improvement Act provided thian SSO such as

DirecTV wanted to carry any one local station, #&xompelled to carry all
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local stations that requested carriage, a factiBadknowledged. 17 U.S.C.
8122; Exh. 7002 at 4 (“Because we had to followary one, carry all’
local stations rule . . .”). Logically, therefotbere was no place for a
consideration of ratings in those retransmissiansiensat all, even though
Ms. Berlin maintained that viewership ratings wagedominate
consideration. Because of the “carry one, calltyrale, theonly
determination of an SSO would be whether the cb$becal into local”
retransmission adll stations in a DMA would increase the net revenue of
the satellite carrier, via retained or increasdukstibership, since
retransmitting one station locally could resulalhstations in the DMA
being retransmitted locally.

By contrast to the “2,100 stationkgically retransmitted, between
1999 and 2003, DirecTV onbistantlyretransmitted between 9 and 11
stations, and those weoaly stations originating from New York, Los
Angeles, and Chicago (WGN). Exh. 7003 at 123:88tween 2004 and
2009, DirecTV onlhdistantlyretransmitted between 34 and 50 stations.
These facts make evident that far less attentiagiaen by DirecTV to

distantretransmission thalcal retransmission, and only to stations from
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the most significant markets, another fact concdmgeBerlin. Exh. 7003 at
120:12-122:18. Moreover, as fardistantretransmissions, a station might
still not be capable of distant retransmissionrt@eea unless the recipients
gualified as an “unserved household” under FCCstule., an area not
already receiving the particular feed, “no mattewlgreat the ratings might
be”. Exh. 7003 at 135:7-136:8.

Not only did DirecTVnothave a formal relationship with Nielsen that
resulted in the regular supply of ratings inforraatfor review by DirecTV,
when DirecTV obtained ratings information it wasal broadcast ratings
information acquired from a variety of sources, igings from the local
broadcast of the station, not the distant retrassiom by DirecTV. Exh.
7003 at 125:12-127:9. As such, any ratings infoionmathat might have been
considered by DirecTV on an irregular basis reldtechtings against an
entirely different lineup of programming than wdfeced by DirecTV, and
then only the “overall ratings for a station”, ribé individual programs,

were considered. Exh. 7003 at 89:11-90:1.
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Given the foregoing, Berlin’s contention as to $ignificance of
Nielsen viewership ratings to an SSO is simply swgible, as a matter of
logic, a matter of law, and a matter of DirecTV&al practice.

MPAA PFF 198: See IPG Response to MPAA {163-68, 80, and 98,
above.

MPAA PCL 11, fn. 20: The MPAA asserts, without factual or legal
basis, that but for its settlement with other PangiSupplier claimants,

IPG’s relative entitlement would have been lessened

MPAA PCL 11, fn. 22, 114: The MPAA neglects to explain that
the distribution order in the 1993-1997 cable pealtegs (Phase II) was
vacated as “moot” in order to facilitate the patigettiement.
Notwithstanding, the order clarified that it “shdulot be construed as a
repudiation of the reasoning in the December 261Zecommendation and
Order.” 69 Fed. Reg. 23821, 23822 (Apr. 30, 20@ynsequently, and
contrary to the MPAA assertion, such determinaérpressly has
“precedential value in this proceeding.”

The MPAA further neglects to mention that the 18%ard of

0.212% to IPG, was based on IPG’s claim to tennammg on behalf of one
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claimant, Litton Syndications, as opposed to the @&@imants represented
for each of the cable royalty years 2004-2009, Hot claimants for each
of the satellite royalty years for 2000-20001. 66 Fed. Reg. 66433, at
66435, 66454 (Dec. 26, 2004)th Preliminary Hearing Order.

MPAA PCL 116: Contrary to the MPAA assertion, the MPAA has
not “presented essentially the same methodologyesented in the 2000-
2003 Cable Phase Il Proceeding.” Rather, the MPA#&relied on a
significantly smaller amount of data, non-contengp@ous with the data for
which its seeks to establish correlation, and feosignificantly greater
variety of sources, to which prior decisions fro92 already pronounced
was not allowable. Se&@rder Reopening Recardee generally IPP PFF at
Section Il.G. The MPAA relies on absolutely notar ratings data from
2004-2007, only a different variety of distant dfxtan 2008-2009, and
consequently has not “fully addressed the questegarding MPAA'’s
methodology that were raised by the Judges in {eoter Reopening

Record’. Tr. at 394:24-395:7, 396:17-21.
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IPG RESPONSE TO SDC PROPOSED FINDINGS

SDC PFF 16: SDC misrepresents the number of claimants in the
devotional category on whose behalf IPG initiabgerted claims.
Memorandum Opinion and Ruling on Validity and Categation of Claims
at Exh. A-2 (March 13, 2015).

SDC PFF 113, 17: The SDC inaccurately asserts that the Erdem
methodology “relies on local ratings derived frdme Nielsen RODP”,
without clarifying that such “local ratings” amaputedto an unidentified
group of programs (i.e., nattual Nielsen local ratings), and are merely the
“national averages” of local ratings, i.e., not bieadcast-by-broadcasir
even thestation-by-statiortocal ratings that are reported by Nielsen and
were in the SDC’s possession. Exh. 7000 at 14,3t&p 1", “Step 27); Tr.
at 55:7-11, 112:22-113:23, 115:1-6, 119:7-11.

More significantly for the first timein these proceedings, Erdem
clarifies that his attribution of value for 1999&)calendar years is based
by projecting distant values froamly the February “sweeps” reports for
those years. Tr. at 60:9-23 (Lindstrom). ConsatjyelPG’s previous

critique at IPG PFF at Section Il1.B. is signifitpmore dramatic. Not
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only does the SDC rely on a vastly smaller amotiaiata to establish a
purported local ratings/distant viewership coriielathan waslready
rejectedwhen proffered by the MPAA in the initial roundtbis proceeding,
the SDC attributes distant value on #aene data already rejected when
proffered by the SD@ the initial round of this proceeding. See IPG
Response to SDC PFF 42-46, infra, citihigler Reopening Recowt 5; see
generally, IPP PFF at Section IlI.B.

As regards attribution of value for 2004-2009 ragsl, Erdem
acknowledges that he only relies on data from feweeps” periods, no
different than in the initial round of these prodegs. As part of the Order
Reopening Record, the Judges stated:

“The Judges reach no decision whether ratingsfdatafour sweeps

months per year, as opposedie is sufficient to support a

distribution.The Judges would need to weigh evidence and expert

opinion, neither of which is in the existing recobéfore reaching a

conclusion”

Order Reopening Record at 5 (emphasis added).

Notwithstanding, Erdem (and Sanders) wholly falsawtldress in any

written or oral testimony any basis on which tofaomthat those 16
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“sweeps” weeks are representative of the remaiBéhgeeks of broadcasts,
providing zero evidence to address the Judgesudated concerns.

As a second component to the Erdem methodologySEC
ambiguously asserts that the “local ratings” aalsd by the number of
distant subscribers receiving each program”. &, fardem’s written
testimony states that (i) a program’s national ages of local ratings, are
multiplied against (ii) “the number of subscrib&rs channels the relevant
SDC and IPG programs are broadcast on” in ordaetttioute the program
with a distant viewership variable. Exh. 7000 ai{'"Eiep 2").

Consequently, there is no evidence or testimordetaonstrate that
Erdem accounted for the number of broadcasts abgrgm on a station
when calculating “the number of subscribers fometeds” on which the
program is broadcast. That is, no evidence oinmtesty demonstrates that
Erdem valued a program differently if it had beetransmitted on a station
100 times versus 1,000 times. Exh. 7000; Tr. at3& See generally, IPP
PFF at Section 111.D.

SDC PFF 115: See IPG Response to MPAA PFF 1185-90, above.
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SDC PFF 116: The SDC characterize Berlin as a “respected
consultant”, despite no evidence to such effectugling but not limited to
the circumstances of her departure from DirecTViews from DirecTV
peers, or reviews from unidentified consultingmige Notably, Berlin’'s
testimony stands in direct contrast to numerousesses cited by the
Librarian in the 1998-1999 cable royalty determoraiPhase 1), and
according to contradictions set forth in both heitten and oral testimony,
her testimony remains implausiblBistribution of 1998 and 1999 Cable
Royalty Funds69 Fed. Reg. 3606 (Jan. 26, 2004); see genéPaly
Response to MPAA PFF 91-97, supra.

SDC PFF 17: See IPG Response to SDC PFF 113, above.

SDC PFF 118: The SDC proposed finding is based on speculation.
Sanders and Mayhue do not assert firsthand knowlefigny use of the
RODP by devotional claimants for “making schedulamgl programming
decisions”. Sanders only expresses familiarithwhie “type” of report, and
Mayhue speculates as to her “belief” of the ROD® digring years prior to
her employment with any devotional claimant. EX0O1 at 15; Exh. 7005

at 74.
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SDC PFF 1119-21: See generally, IPP PFF at Section lIl.E. The
Nielsen local ratings data on which the Erdem medkagy relies fails to
measure all devotional programming, and omits &gant IPG-represented
programming. Exh. 7000 at 6-7, 16 (fn. 25); Tr58tl1-9, 105:8-13.

SDC PFF §22: The Erdem methodology bears little relation ® th
methodology presented by the SDC in the 1999 gaioleeeding. In
contrast, the Erdem methodology still purportsdtaklish a local
viewing/distant viewership correlation for 1999-2df8ased on non-
contemporaneous data (¥@aler Reopening Recot 4-5), and relies on
altogether different types of data in order to eitfi) establish a local
ratings/distant viewership correlation, or (ii) @alate and attribute a distant
viewership value. See generally, IPP PFF at Sextilb.A. and 111.B.
Notwithstanding, the Erdem methodology is simitathe SDC’s 1999 cable
methodology to the extent that it also relies onAMRHHVH data with
which no SDC witness had any foundational famiiyariTr. at 62:14-24.

SDC PFF 924, 27; SDC PCL 51-62Contrary to the SDC
assertion, the SDC still have no basis on whiclleot a viewership-based

methodology. See generally, IPP PFF at SectioH.IlI
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The SDC rely on the Judges’ ruling in the 2000268ble
proceeding (Phase I) for the concept that that @rehip is “the predominant
heuristic” that a CSO would consider. However hsstatement misquotes
the Judges, wherein the same phrase they helththdudges:
“are reluctant to rely solely on viewership dataehgbecause
the marginal bundling adjustments are not readdasarable.
The Judges must also consider subscriber fees and
subscribership levels . . .”

78 Fed. Reg. 64984, 64996 (Oct. 30, 2013).
Moreover, that same cited ruling conceded thatdtluiges’
determination was being made in the absence ofemtiynony of a witness
with knowledge of CSO programming:
“Dismayingly, none of the parties proffered adnbési
testimony (written or oral) of a witness with kn@ate of CSO
programming.

78 Fed. Reg. 64984, 64992, fn. 28 (Oct. 30, 2013).

Further, in no evidence or testimony does Erde®amders attempt
to distinguish the decisionmaking process of CSQfSH Phase |

proceedings and Phase Il proceedings, acknowledlgatghe Phase I/Phase

Il dichotomy is an artificial construct for admitngtive purposes.
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Consequently, the Librarian’s analysis observirgp ‘tlevaluation of the
Nielsen study” and concluding that any viewershagdad analysis “was not
useful because it measured the wrong thing”, resnasnstanding precedent
for which there has been no articulated respddstribution of 1998 and
1999 Cable Royalty Fungd69 Fed. Reg. 3606, 3613 (Jan. 26, 2004).

Erdem acknowledges that he “doesn’t have the indtion” to
demonstrate that subscribership is tied to viewpr&iut nevertheless
contends “it has got to be tied to viewership”illFErdem concedes that
“without more data, it is hard to get into the weed that analysis.” 134:18-
138:11. Further, Erdem acknowledges that CSOs tmak at viewership
ratings but asserts that there is no better dadestmguish between the
value of programs. Tr. at 93:8-95:6. In develgpime Erdem methodology,
Erdem testified that he just “consulted with Jolam&ers”. Tr. at 99:20-
100:1.

In turn, Sanders testified that he has never begaged by a CSO or
SSO to advise as to what signal to import. TR34:9-236:1. Sanders was
admitted as an expert on media interest valualiohnot valuation of the

retransmitted programming based on CSO and SSQuations. Tr. at
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164:20-23, 169:3-4, 271:16-20. The Judges alloBeuters’ testimony to
the extent that it addressed his “general” expertissaluation. Tr. at
273:16-22. Sanders asserts that it is “commonéénge“‘viewing begets
subscribership”. Tr. at 175:14-21.

SDC PFF 1125-26, 28:See IPG Response to MPAA PFF 191-97,
above.

SDC PFF 1129-30: MPAA witnesses assert that Nielsen meter data
IS superior to diary data, while SDC witnessesrésseat Nielsen diary data
IS superior to meter dataCf. Tr. at 302 (Lindstromyvith Exh. 7001 at 13
(Sanders).

Regardless, while the SDC contend that the NidR@DP diary data
Is superior because it is “the only market-levebmee of viewership that is
available in all markets”, the Erdem methodologgéd not rely on market
level data”, i.e., station-by-station or broaddagthroadcast data. Rather,
Erdem relies on national average local rating meaand, apparently, the
aggregated subscribers for retransmitted stationglhoch a program
appears. Tr.at55:7-11, 115:1-6, 119:7-11; EXRO/at 15 (“Step 2").

SDC PFF 31: See generally, IPG PFF at 1183-84.
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SDC PFF 32: See generally, IPG PFF at 1184-85.

SDC PFF 1132-38: See generally, IPG PFF at Sections Ill.A., 1l].B.
I.C., ll.LF., and lll.I. See also, IPG ResporieeMPAA PFF {191-97,
above.

The Erdem methodology is the same methodology aswesented in
the initial round of this proceeding, but utilizedditional generalized data,
and data that Erdem has no foundational familiavitip.

The SDC relies on a vastly smaller amount of dastablish a
purported local ratings/distant viewership coriielathan waslready
rejectedwhen proffered by the MPAA in the initial roundtbis proceeding.

Dr. Erdem misrepresented the existence of a pesitivrelation
between local ratings and distant viewership byadéing in oral testimony
that his calculations are based on “annual avetaijesultiple broadcasts
of a program, not singular broadcasts.

In order to establish a local ratings/distant vieskg correlation for
satelliteretransmissions, Erdem relied on 2000-2003 distaioie data.

The SDC has no evidence to demonstrate that latiags are a valid

indicator of distant viewership, and no evidencdémonstrate that ratings
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for cable retransmitted broadcasts are a valicatdr for satellite
retransmitted broadcasts.

Berlin’s contention as to the significance of Nexlsviewership
ratings is simply implausible, as a matter of lpgienatter of law, and a
matter of DirecTV's actual practice. Moreover, lglthe SDC contend that
“many of the ‘distant’ retransmissions are to neigiting markets”, such
assertion is demonstrably untrue for satellitearetmissions, as evidenced
by DirecTV'’s limited distant retransmission fromlypa limited number of
stations originating from a handful of markets (N€ark, Los Angeles, and
Chicago; supra).

SDC PFF 1139-40: See generally, IPG PFF at 184.

SDC PFF 142-46:For thefirst timein these proceedings, Erdem
clarifies that his attribution of value for 1999&)calendar years is based
by projecting distant values froamly the February “sweeps” reports for
those years. Tr. at 60:9-23. While Erdem asskeatishe could not rely on
the R-7 tables because “detail information fromftHeRODPs was not
included”, exactly what “detail information” wasliexl on for the attribution

of distant value remains unidentified in any Erdestimony.
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In fact, contrary to his asserted reliance on umifled “detail
information”, Erdem clearly stated that his atttibn of distant viewership
“does not rely on market level data”, i.e., statiyastation or broadcast-by-
broadcast data. Rather, Erdem relies on natioreabge local rating
measure, which appears in the R-7 tables. T5at51, 115:1-6, 119:7-11;
Exh. 7000 at 15 (“Step 2"); Exh. 7005 at R-7 pages.

Consequently, the Erdem methodology fails forittemtical reason it
failed in the initial round, both with regards 99D-2003 attributions of
value, and 2004-2009 attributions of value. In@rder Reopening Recard
the Judges commented:

“For 1999 through 2003, Dr. Erdem relies on ratidgta from a

single month in each year to compute relative ntar&kie. The

Judges will not rest a determination upon sucleadgr evidentiary

reed.”

[fn. 9: The Judges reach no decision whether rattiada fronfour

sweeps months per year, as opposeah®is sufficient to support a

distribution. The Judges would need to weigh ewigeand expert

opinion, neither of which is in the existing recobéfore reaching a

conclusion.]

Order Reopening Recowt 5.
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SDC PCL 150: Precedent clarifies that relative market valum ise
determined according to the CSO/SSO as the “willinger”. Distribution
of 1998 and 1999 Cable Royalty Funé8 Fed. Reg. 3606, 3613 (Jan. 26,
2004).

SDC PCL 152: See IPG Response to SDC PFF 1124, 27, above.

SDC PCL 154: The SDCagainvacillates in its description of what
data was used to attribute distant value, now stgggethat the Erdem

methodology utilizes eight R-7 tables from 1999-20CQf. SDC PFF {142-

46.
SDC PCL 1151-62: See IPG Response to SDC PFF 122, 24, 27,
above.
Respectfully submitted,
Dated: May 18, 2018 /sl
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California State Bar No. 155614

PICK & BOYDSTON, LLP
10786 Le Conte Ave.

Los Angeles, California 90024
Telephone: (213)624-1996

INDEPENDENT PRODUCERS GROUP’S CONSOLIDATED
RESPONSE TO MPAA AND SDC PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

39



Facsimile: (213)624-9073
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